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PRACTICE BASED COMMISSIONING: CONSORTIUM WORKING
GENERAL PRACTITIONERS COMMITTEE GUIDANCE, APRIL 2006

BACKGROUND

This documents thefirst in a newseriesof guidancenotesfrom the GeneralPractitionersCommittee
(GPC)on practicebasedcommissioning(PBC). For the mostpart, the seriesis aimedat practices
who intendto takeon a level of commissioningactivity wider thanthe scopeof the OTowardpractice
basedcommissioning@irected EnhancedService(TPBC DES). Despitethis, a large part of the
guidance will still be relevant to practices undertaking the DES.

Beforereadingthis andlater guidancein the PBC series practicesshouldhavean understandingf
theaimsof the TPBC DES Pa low level, introductoryschemeb andhow it fits in with higherlevel
commissioningactivity. The GPC hasalreadyproduceddetailedguidanceon the DES (February
2006), which can be accessed here:

www.bma.org.uk/ap.nsf/Content/focustpbcdes

Whateverlevel of commissioningpracticestake on, they should be aware of three overriding
messages:
1. Practicesarenot obligedto undertakeany commissioningactivity if they do not wish, or
are not being adequately resourced, to do so;

2. Practicesshouldbefully awareof the arrangementpertainingto andimplicationsarising
from their involvementin commissioning. This appliesequallyto practiceswho choose
not to be involved in the initiative; and

3. Clear and precise,written agreementsnust be in place, both betweenthe PCT and
practice(s)and betweenpracticeswithin a consortium, setting out the terms of
engagement, particularly in relation to any financial matters.

ThevariousDepartmenbf Healthdocumentgeferredto in this guidancecanbe accessednline via
the PBC homepage at the following address:
www.dh.gov.uk/PaolicyAndGuidance/OrganisationPolicy/Commissioning/PracticeBasedCommissioni

ng/fs/en

This guidance has been structured as follows:

1 Introduction Page 2
2 Forming into consortia Page 2
3 Establishing early groupings and shared principles Page 2
4 Flexible involvement within the consortium Page 2
5 Management arrangements and resources

¥ The management team Page 3

¥ Calculating an appropriate clinical engagement/management allowancePage 4
6 Governance and consortium agreements Page 5
Appendix 1  Sample statement of intent between practices Page 7
Appendix 2  Some issues to consider for the operation of the consortium Page 9

Appendix 3  Legal structures for PBC consortia Page 10



1 INTRODUCTION

Althoughanindividual practicecantakeon the commissioningole alone,thereis anassumptiorthat
the majority of PBC activity will be undertakerthroughcollaborationwith otherlocal practicesyia
PBC consortia. It is generallyagreedthatworking in groupsor clustersof practiceswill reducethe
risks involved andwill alsoprovide economieof scale,which will be makebargainingpowerand
commissioning influence greater.

Thoughthis guidancefocuseson consortiumarrangementgartsof it will still berelevantto practices
undertaking PBC on an individual basis.

2 FORMING INTO CONSORTIA

In mostareas consortiaformationshavealreadybegunto emerge. We would re-emphasiséhat this
exerciseshouldbe GP-lednot PCT imposedandthe Departmenbf HealthOQ&A documenton its
latestguidanceOPractickasedcommissioningachievinguniversalcoverage(@anuary2006)saysthe
following:

OCan practices engage in PBC on their own?

Yes.! GPs cannot be forced into locality or other commissioning groups.! However, we
would encourage practices to consider the benefits of working with others.! For
example, working with other practices will create a larger pool of resources for
reinvestment in services, which can then be accessed by a larger number of patients
across the practices involved (eg. diagnostic services provided to a number of
practices).O

Thereis evidenceo suggesthatno onesizefits all asregardgheidealcommissioninggroupandthat
thiswill dependon the populationbaseandthelevel of comm|SS|on|ngbe|ngtakenon1 There will be
advantagesn working in big groupsasthe largerthe commissioningconsortium,the greaterthe
powerit canexertin its commissioninglecisions. This may be neededo influencea large,powerful
secondarycareFoundationTrust hospital. Wherea consortiumis particularlylarge,remembeithat
the group can alwaysdivide into smallerunits for specific projectsandfor locality collaboration.
Practiceconsortiado not necessarilyhaveto be geographicallyadjacentand could evencrossPCT
boundaries.

3 ESTABLISHING EARLY GROUPINGS AND SHARED PRINCIPLES .

In someareas practiceshavefound establishinga setof shared key principlesvia a Ostatemeuif
intentGa usefultool in the early stagesof forming into groupings. A sampleof sucha documentas
basedon alocal version,is attachecat appendixl. It shouldbe notedthata statemenof intentis not
a legally binding documentand doesnot constitutean actualconsortiumagreement. The parties
involved are strongly advisedto build uponthe statemenbf intentwith a moreformal consortium
agreement at a later date and within a stipulated timeframe.

4 FLEXIBLE INVOLVEMENT WITHIN THE CONSORTIUM

Individual practiceswill vary in their capacityto takeon PBC andencouragingandaccommodating
different andflexible levels of involvementwithin the consortiumstructuremay facilitate sign-up
from thoselessenthusiastigractices. This would enablesomepracticesto actively chooseto be
involved at a lower level thanothers specificallysuiting their capacityandaspirations. It would also
allow practicesto exercisecommissioningat a practicelevel for certainclinical areas shouldthey
wish, and with agreement by the consortium.

This need not be a particularly complicated system and for example could be arranged as follows:
A) Minimum involvement at practice level. This could be definedthroughparticipationin the
TPBC DES, which practicescan undertakeindividually, or as a group. Practices@ES plans
therefore should fit into the consortiumOs wider commissioning plan.

B) Higher involvement at consortium level. There will be scopewithin this categoryfor
practicesto undertakedifferent levels of involvement,comprisingsomeor all of the following:
commissioningnorecomplexservicesactively engagingn contributingto commissioningpolicies;
developingservice redesign;personalaudit and analysisof clinical behaviourand referrals;
identifying personalneedsfor training and education;case managemenbf targetedpractice
populationsand actively managingthe indicative budget. Therewill also be the option for some
practiceso Obloclback@ertainservices/activitieso the consortiumandfor the consortiumto Oblock

! The Health Foundation (2004)review of the effectiveness of primary care-led commissioning and its place in the NHS



back@ertainservicego the PCT. Additionally, the consortiumcould supportflexibility for individual
practices to commission certain clinical areas at a practice level should they wish.

Clearly commissioningat this level will requireresourcesabovethe DES andthis shouldhavebeen
agreed in advance as part of the commissioning plan with the PCT.

03] PCT level commissioning. This would include servicesthatare at a higherfinancial risk to
commissionsuchasacutetrust services(A&E, emergencyadmissionspr specialistcommissioning
which is low volume, high cost. It would alsoinclude areaswhereactivity datais not availableby
practice,nor costedthroughthe nationaltariff. Note thatin areaswherelarge consortiaexist with
particularlydevelopedexpertisethey maytakeon this level of commissioningn thefuture. Thiswill
be particularlyimportantin areasvherePCT reconfiguratiorhasresultedn the establishmenof very
largePCTsandin turn, thereis dangerof local knowledgebeinglost to the detrimentof patientcare.
In someareasjt may evenbe necessaryor large consortiato startto undertakethis high a level of
commissioningrom now. Naturally, PCT level commissioningwill requirecommensuratadditional
resources that should be agreed with the PCT in advance.

The consortium commissioning plan and inter-practice agreement will need to specifically address the
above flexible involvement arrangements within the group.

5 MANAGEMENT ARRANGEMENTS AND RESOURCES

The management team

Every practiceshouldestablisha PBC-lead(either GP, practicemanageiand/oranothermemberof
the practiceteam)to beresponsibldor taking forward PBC within the practiceandwho is the main
contact both internally and externally.

Depending on how many practices are in one grouping, the consortium management team could either
be comprised of all the practice PBC-leads or where this would make the team too large to be
functional, the management team could be made up of a selection of these leads. Such a system is
heavily based on trust and a commitment to a shared set of principles and objectives. In addition,
effective communication channels must be put in place, with a mechanism for two way feed-back
between the management team and GPs within the consortium, in order for the management structure
to work; this will be essential to maintain engagement of GPs who will be taking a lesser role in the
commissioning process. It would also be advisable for the consortium management team to be multi-
disciplinary and where possible, it could include secondary care and/or public health representation.

In additionto the over-archingmanagemenstructure projector Owork-streangboupsshouldbe set
up to carry out separatespecialistwork suchaslIT. It shouldbe notedthatmemberof theseproject
groups may require specialist training.

Consortiamaywish to considerbuyingin or employingexternalstaff with a particularsetof expertise
in orderto eitherbe partof the managemerteamor leadit. If doingso,remembethatGP ownership
in commissioningvill beimperativeto its succesgndsothis individual shouldwork in collaboration
with GPsratherthanon their behalfandin isolation. It would be advisablefor practicedo takesome
basic legal advice relating to the associated employment risks in the event of future redundancy.

Theremay be someadvantageso agreeingo secondedtaff from the PCT, with the provisothatthe
consortiumis able to choosethe individual(s); this may be seenby many PCT personnelas
complementingheir existingportfolio of experience.AlthoughusingPCT staff may helpto prevent
duplicationof work andimproverelationsi,it is still importantto recognisehedifferentagenda®f the
parties involved.

Part of the management teamOs role will be to forge links between other local commissioning groups
in the PCT area, especially for higher levels of commissioning. It will also be the teamOs role to liaise
with the Strategic Health Authority (SHA).

Calculating an appropriate clinical engagement/management allowance

The TPBCDESwill fund minimum level involvementat practicelevel, but will not coverthe work
arisingfrom moreextensivecommissioningactivity at consortiumlevel. The Departmenof HealthOs
OMakingpracticebasedcommissioninga reality: technicalguidance@February2005) statedthe
following:

Olnitialcosts,in termsof necessaryesourcesand managemensupportfor Practice
BasedCommissioningwill be providedin advanceby the PCT. The PCT canthen



recoupthis outlay from resourcesubsequentlyreed up at the end of eachfinancial
year.O

Although the latest Departmentof Health guidance,OPracticébasedcommissioning:achieving
universalcoverage@anuary2006),makesno mentionof suchanarrangementhe DES specification
(paragraphs 4 and 9 respectively) sets out the following:

OWherd’CTsandpracticesagreeadditionalworkloadfor practicesadditionalresource
to this DES should be made available.O

OFomnyactivity aboveandbeyondthis DES plan,which the PCT andpracticeagrees,
additional resources should be provided.O

Practices/theconsortiumwill needto define their managementequirementsaccordingto their
commissioningactivity, calculatethe costand proposethis to the PCT in the commissioningplan.
The clinical engagement or management allowance should resource:

Practice-leveklinician and/ormanagement/administratiiane, taking into accountlocum
costs to allow for backfill as necessary.

Consortium-levelclinician and/or management/administrativieme, taking into account
locum costs to allow for backfill as necessary;

Any necessary training or research costs;

Specialist advice where necessary; and

Costs arising from data management, IT or administrative functions.

KKK K K

Wherepracticesareworking underthe TPBC DES, they shoulddo sowithin the resourcesvailable
and not exceedthem. Componentl of the DES amountsto 95p per registeredpatientso for an
averagepracticeof c. 5,800 patientsand 3 full-time GPsandat currentmarketrates,it would fund
aboutl locum session(of half a day) everyfortnight. [Note thatthis doesnot takeinto accountany
practice managerial or secretarial time].



For consortiumworking, clinician time for workloadabovethe DES mustbe remunerated Practices
shouldensurethat funding for this work is agreedwith the PCT in advanceand formalisedin the
PCT-practice/consortiuragreementlf the required managementcostsare not goingto be met by
the PCT, practices should seriously reconsider the level of commissioningthey wish to take on
asaresult and in light of the funding available. The consortiumcommissioningplanwill needto
identify areaswhere freed up resourcesare anticipatedas any additional upfront management
resources will be recouped from freed up resources at year end.

Practicesshouldseekagreementrom the PCT that, in eventof no freedup resourcedeing made,
thereis no claw-backof thesemanagementostsasthis is essentiallypaymentfor work already
completed. Evenin situationswhereno freedup resourcesaremade,it is likely thatserviceredesign
will havetakenplaceto the benefitof the patientpopulationwhichin effectmeanghatPBChasbeen
successful.

Further management support could be given by the PCT from its existing staff, such as for:

¥ Contracting issues with providers;

¥ Data collation from providers and feedback to practices;

¥ Monitoring provider performanceregarding Paymentby Results (PbR) and ensuring
appropriate activity;

¥ Support to practices in interpretation of data, and facilitating local commissioning; and

¥ Public health input.

Additionally, practices/consortiare entitled to makea requestfor upfront investmentin orderto
deliver freed up resources. To receivesucha resource practiceswill needto submita separate
businessaseto the PCT. The PCTis thenrequiredto respondwithin 8 weeksto sucharequestasis
detailedin paragraph$0-52of the Departmenbf HealthguidanceOPracticbasedcommissioning:
achieving universal coverageO (January 2006).

6 GOVERNANCE AND CONSORTIUM AGREEMENTS

It is importantfor practiceswvorking togethetin a consortiumto havesoundgovernancarrangements
which are defined,at the very least,in a written inter-practiceagreement. Dependingon how the
consortiumintendsto function, the necessangadditionalgovernancarrangementsvill vary. At its
most basic, the agreement should cover the following:

¥ Membership;
(i)  Name the practices and PBC-leads
(i)  Name the consortium management team
(i) Procedure for incoming and outgoing members

¥ Scope/range of commissioning;
¥ Definefformalise practicesO involvement/commitment;

¥ Co_vering costs; _
() Arrangements for management allowance to practices and the management team
(i)  Arrangements for resourcing consortium governance structure and/or other collective
costs

¥ Use of freed up resources;
I Whetherat practiceor consortiumlevel, or a mix, including future arrangements
relating to any sharedequipmentor communalpremises/clinicdn the eventof a
change in the make-up of the consortium



¥ Risk sharing and management amongst practices;

¥ Clinical governance;
I Arrangementsto ensurethat safe clinical practiceis maintainedwhen referral
reductioninitiatives (i.e. inter-practiceor GP to GPwSlIreferrals,or serviceredesign
in the community) are put in place

¥ Conflicts of interest and probity;

()  Measurego showthatthe processof choosingprovidersfrom which to commission
will be fair, open and objective (i.e. againsta set of agreedcriteria such as
accessibility, value for money etc.)

(i)  Measures to show consortiumOs commitment to patient choice

(i) Arrangements for ensuring patient/public involvement

¥ Education and training proposals for clinicians;

¥ Liability;
I Consider the associated risks and how liability is to be managed

¥ Indemnity;
I Consider whether indemnity clauses are required and what the limits should be

¥ Duration;
' Including a mechanism for extension and renewal

¥ Termination;
I For individual members, individual practices and the consortium as a whole.

A list of somefurther questionghatthe managementeamshouldconsidewhenputtingtogetherthe
consortium agreement is attached at appendix 2.

Furthermoreconsortiumworking arrangementmay needto be definedb principally for reasonsof
liability Bthroughthe built-in governancearrangementsf a legal structure for example a Limited
Liability Partnershig(LLP), a CompanyLimited by Sharesor a CompanyLimited by Guarantee.
Thesestructureswould automaticallyset out many of the arrangementsletailedaboveand more
information on the relevant legal structures can be found at appendix 3.

Practicexaneitherestablisnthemselvesinderone of theselegal structuredrom the outset,or move
to dosoatalaterdate. Notethatthesestructureswill alsoapplyto practicescomingtogetherin order
to provide primary careservicesbeyondthe scopeof the existing GMS or PMS contract. Wherea
group of practiceswishesto form a companyunderwhich it will both commissionand provide
services simultaneously, the issue of conflicts of interest will need to be explored in more depth.

BMA Law is a servicedesignedor LMCs andofferslegal adviceanddrafting on a numberof areas.
Wherea pan-LMC consortiumis beingestablishec&ndthe groupwishesto commission/operatasa
company BMA Law could offer a memberLMC legal adviceanda drafting servicespecificto the
consortiumOseeds. For moreinformationon how to accesgshe BMA Law service,LMCs should
email info.Imc@bma.org.ulor write to BMA Law, Legal DepartmentBritish Medical Association,
BMA House, Tavistock Square, LondaWC1H 9JP.




APPENDIX 1
SAMPLE STATEMENT OF INTENT BETWEEN PRACTICES

This is not a legally binding document, rather a statementof intent with a view to collaborative
preparation towards Practice Based Commissioning, with more formal agreementin due
course.

1. Shared philosophy

' This is to confirm that ...[practice names].....will work together as Practices in a
consortium arrangement to maintain the strengths of general practice in this area,
and develop services for patients as well as the profitability of our constituent
Practices. We welcome approaches to participate from PracticeS,who are willing to
work towards the principles in this statement of intent.

I We wish to build on the existing strengths of primary care in this area namely:

quality of services and staff

local relationship with local people
convenience of access for patients
strong IT infrastructure

premises

reputation

K K KK K K

I We form a cluster of like minded practices that is of a reasonable size to develop
Practice Based Commissioning for the benefit of our combined patient population.

2. Preliminary objectives for the potential PBC consortium

Analysis of referral data at practice and consortia level, with peer review

Identifying areasof appropriataeductionsn hospitalreferrals,within the contextof
service redesign and care pathways

Establish an approach to hospital data validation

To analyse patient pathways within the local health system with a view to improving
services in a cost effective manner, sensitive to the implications for existing services.
Development of alternative models of provision.

To collaborate with neighbouring clusters to aim to give consensus guidance on
commissioning to local providers.

To propose use of any freed up resources, in accordance with the relevant Department
of Health guidance and in line with the consortiumOs commissioning plan (to be
established)

¥ To propose adequate management costs for the consortium (over and above DES
funding) appreciating that PBC work may sometimes be at the expense of practice
commitments or personal time.

K KK KK KK



3. Practical & operational issues

¥ Each practice is to designate a clinical and a management lead to liaise and meet with
the consortium as required.

¥ An elected or appointed consortium lead will chair consortium meetings, attend PCT
PBC project meetings [specify frequency], liaise with neighbouring consortia and
report back to the consortium as appropriate.

¥ Cluster practices do not necessarily need to form a contiguous geographical area.

¥ Decisions on the operation of the consortium will be made on a majority vote

4. Commitment

Each practice signing up to this statement of intent is expected to commit to:

¥

K K 4K K K K K

Investing clinician and manager time to develop PBC in a manner agreed by the
consortiumyunless agreed otherwise due to particular Practice circumstances ]

Sharing referral data and prescribing data, electronically.

Sharing specialist skills within the cluster.

Sharing resources available for PBC, in a manner agreed by the cluster.

Maintaining an open mind with regard to how services might be developed

Maintaining a willingness to appreciate that PBC is a shared agenda between Practices
To share information about the development of PBC within the cluster.

To discuss, if mutually agreeable, the need to proceed to a more legal agreement in due
course.

5. Timeframe

¥
¥
¥
¥

Interested practices should aim to sign up to the statement of intent by [insert date]
To aim to formulate a consortium commissioning plan by [insert date] and a more
formal inter-practice consortium agreement by [insert date]

To complete data validation by [insert date] (resources permitting)

To be in a position to direct local commissioning by December 2006 and to liaise with
PCT commissioners in the meantime (resources permitting).

Date EEEEEEEEEEEE.



APPENDIX 2
SOME ISSUES TO CONSIDER FOR THE OPERATION OF THE CONSORTIUM

1 Staff undertaking consortium work

If staff arerequiredto undertakeconsortiumwork, it mustbe consideredvho would employthem. It
could be the Consortium(i.e. whateverentity the Consortiumoperatedunder),but this may be an
unlikely scenario. It may be that practicestaff are utilised for part of the time andthereforethere
mustbe someagreemenbetweenthe consortiumandthe individual practicefor the useof that staff
member. This is importantif the consortiumis claiming managementostsfrom the PCT. Also,
practicesshould be aware of changesto any employmentcontractsof their staff and gaining
employees consent.

2 Reimbursement of GP time working for the consortium

Must considerthe impactof consortiumwork on the individual practicesandthe effect of this work
on partnershiparrangements GPsengagedn PBC consortiumwork will needto be paid for their
time at marketratesequivalento enablingthe GP/practicdo resourcdocum covershouldtheywish.
Therewill needto be agreemengasto whetherthe paymentis madeto the individual GP or to the
practice.Additionally tax and NI implicationswill needto be consideredlt may be that these
payments can be administered by the PCT on behalf of the consortium.

3 Assets to operate the consortium

Will the consortiumoperateutilising assetdoughtandownedby the consortiumor utilise the assets
belongingto eachpracticee.g.computerequipmentstationeryetc.? If the consortiumownsthe asset,
thenwhat happengo that asseton liquidation or winding up? Canthe utilisation of assetdrom
individual practices be claimed through management costs?

4 Membership of the consortium
Who canbelongto the consortium? Only GPs? Partners?What aboutnon GPsor otherbodies?
What about suspended GPs or retired GPs?

5 Leaving the consortium

It shouldbe consideredvhathappensvhenone memberor practicewishesto leavethe consortium.
This shouldbe coveredamongstotherthingsin the agreementvhethera formal legal entity or the
company byelaws.

6 Use of freed up resources

If freedup resourcesiremadethereneedgo bea clearprocedureasto how theseareutilised. Needto

agreewhetherfreedup resourcesrefor practiceuse,or consortiumuse,or a combinationandif so

what proportionbetweenpracticeand consortium. If a savingis to be usedfor the purchaseof a

tangible assetsuchas a form of equipmentthenwho will own this? [As practicesonly havean

indicativebudgetandthereforefreedup resourcesomefrom PCT budgetsthe assetsnay belongto

the PCT]. If it is the consortiumentity thenwhathappengo thatasseif the consortiumis dissolved.
If anindividual practiceownsit, doesthe practicein effecthold it on trustfor the benefitof other
practices?We may perhapsequireadditionaladviceontrustlaw. If the savingsareusedto provide
additionalpremisedor a particularpracticeor a newroof for examplejs this permitted? And if it is,

who ownsthis andwhat happensf the practicereceiveswvhatis in effecta capitalbenefit,andthen

dissolveghe partnership.If the savingis usedto provideanemployeee.g.a nurse who employsthis

person?Whataboutthe ongoingcostsof employmenior redundancyor any otherclaimsarisingout

of anemployment?A solutionwould be allow the consortiumentity to employfor the benefitof the

practices. This doesmeanthat the consortiumwill be liable for all mattersarising out of that

employment. It must be consideredwhat happensif the savingis not sufficient to pay for an

employeeon anindefinite basis. It mustbe consideredvho will makeup anyshortfallin employment
costs, i.e. where does this money come from or how can it be claimed?



APPENDIX 3
LEGAL STRUCTURES FOR PBC CONSORTIA

It is importantfor practicesworking togetherin a PBC consortiumto have soundgovernance
arrangementsvhich are defined, at the very least,in a written agreement. Consortiumworking
arrangementmay needhoweverto be definedfurtherb principally for reasonf liability Bthrough
the built-in governancerrangementsf a legal structure. This paperhasbeendrawnup with PBC
consortiain mind and coversthe mostappropriatedegal structuresunderwhich they may wish to
operate. Practices/consortiwill needto decidewhetheror not to work undersucha legal structure
andthe GPCis unableto recommendone option over anotheras suitability will dependon the
individual aims and needs of the consortium.

Thesestructureswill alsoapplyto groupsof practiceswho havecometogetherin orderto provide
servicesheyondthe scopeof their existingGMS or PMS contracts. Soif practiceswishto setup an
Alternative Primary Medical Services(APMS) or SpecialistPersonalMedical Services(SPMS)
organisationthey could do sovia thesestructures.Furtherinformationon APMS canbefoundin the
relevant GPC guidance note.

The structures covered in detail in this document are as follows:
1 Company Limited by Guarantee (page 10);
2 Company Limited by Shares (both private and public B page 12); and
3 Limited Liability Partnerships (page 15).

1 A COMPANY LIMITED BY GUARANTEE (NO-SHARE CAPITAL)
1.1 Key characteristics:

Used by a small number of companies

Liability of members limited to the extent of their guarantee and then only on winding up
Company does not have share capital

Members do not hold divisions of profit in the form of shares

Most companiesof this kind are not for profit e.g. Schools,charities,museumsand some
sports clubs.

Unsuitable medium for a profit making business

Board of Directors usually known as Governors or Trustees

KK KKK KK

The CompaniegAct 1985doesnot allow for companiego beformedwithoutthe memberdavingany
liability at all. For companiesvhereprofit is not the objectiveandwherethe contributionof share
capitalis not anappropriateexpectatiorof the memberghe act providesfor companiego beformed
whereliability is limited by a guaranteeédimountagreedoy the membersin practicethis guaranteés

oftenfor a nominalamountusually£1. In the eventof liquidationthe memberswill beliable for the

amount of their guarantee.

Membersmay still be liable if they haveactedfraudulently,negligently,ultra vires or continuedto
carry on in business when it was apparent to the member that the company was insolvent.

Historically therehavebeentwo forms of Guarante€Companya pureform anda hybrid form, where
thereis somesharecapital. Theformationof Guaranteeompanieshavingsharecapitalwasabolished
by the CompaniesAct 1980althoughthosethatwerein existencaverepermittedto continueandthus
bothtypesof Guarante€€Companystill exist,albeitonly the pureguaranteeompanyis anoptionfor a
new business and therefore no further detail on the hybrid shall be given herein.

The pure GuaranteeCompanyis an appropriatemediumfor non profit making businessesndis
widely usedin the charitableand quasi-charitableontext,often as a lessrisky and more flexible
alternative to a trust.

As thereis nointentionto makeprofit thereis no reasorto divide the Companyby way of sharesilt is
alsounlikely in this contextthatMemberswill wish to contributecapitalsumsto the companywhich
would ordinarily be theimplication of a shareissue .Becausef this, this mediumis only appropriate
whereeitherno fundsarerequiredfor therunningof the businesor wherethefundsarecomingfrom
another source e.g. endowments, donations, fees, subscriptions etc.

Becauseéhereis no sharecapitalit follows thatcompanied.imited by Guaranteeannotbe a public
companyasthey are unableto satisfythe sharecapitalrequirementsinders.117of the Companies



Act 1985.The only optionfor promoterswishing to usethis formatis a private companylimited by
guarantee.

Thememberswill usuallyrunthe companydemocraticallydependingnthesizeof the concern)this
will eitherbe all the membersasdirectorsor an executiveboardappointedby themin the form of a
Boardof Directors.In this contextdirectorswill usuallybe known as TrusteesGovernorsor some
other term which is not synonymous with the pursuit of profit.

Anothersignificantdifferenceis the relaxationof the requiremento includethe suffix OLimited@r
OLtdGspartof the companyname This usedto be by processf applicationfor a specificexemption
howeveras this was a causeof unnecessaryvork for the registrarand can now be requestedn
application.Theregistrarwill usuallynot objectwithout goodreason.The exemptionwill alsomean
thatthe companyis exemptfrom all the requirementselatingto the useof theword Olimited@spart
of its companynameandis alsoexemptfrom therequirementselatingto publicationof its nameand
from sending the names of members to the company registrar.

1.2 Formation
Formation in most cases will be by registration under the Companies Act 1985 s.1(2)b.

Registrationcanbe conductedyy the promotershemselvesby a solicitor or by a companyformation
agent.Companyformationagentswill usually offer what are know as Ooff-theDshelf@ompanies;
theseare companieghathavealreadybeenregisterecandwhich areadaptedor the requireduseby
changedo the memorandunandarticlesof association.This may be simplerandlessexpensivehan
forming a new company.Promoterswishing to incorporatethemselveanust sendthe following
documents together with the fee to the registrar of companies:

¥ A memorandum of association
¥ Articles of Association

¥ Form 10

¥ Form 12

The memaorandunsetsout who the membersof the companyareandwhatthe companywill do or its
OobjectsOThe articles of associationare the rules which apply to the internal running of the
company.

The prescribednodel memorandunand articlesof associatiorfor a PrivatecompanyLimited by
Guaranteés TableC (hereto appendedynlike TableA in the caseof a PrivateCompanylimited by
sharesthe applicationof table C can not be automaticand there is no option not to register
memorandumand articles. Table C may be alteredbut shouldremainin the sameform so far as
circumstances permit.

If thecompanyis a charity asis oftenthe casefor a guarante€Companythenthe promoteramustalso
registerthe concernwith the charitiescommissionand sendthe an annualreturnin additionto the
returnto CompaniesHouse.The charitiescommissionalso producea model memorandumand
articles of association and guidance for registering as a charity and publish this on their web site.

To register;the MemorandumandArticles of Associationmustbe sentto the registraralongwith the
relevantfee which is £20 or £50 for a premium(sameday) service.This shouldbe accompaniedby
Form 10 which givesthe detailsof thefirst directorsof the companyandthe companysecretaryas
well astheintendedaddres®f the registeredffice. Detailsmustinclude;namesandaddressegjate
of birth, occupatioranddetailsof directorshipsheldin the pastfive years.The form mustbe signed
by each subscriber or their agent.

As previously mentioneda private companyneedhave only one director but must also have a
companysecretarythesemay not be oneandthe samepersonunlessthereis morethanonedirectorin
which caseoneof the directorsmay alsohold the secretarypost.For a public companytheremustbe
at least two directors.

Form 12 is a statutorydeclarationof compliancewith all the legal requirementdor forming a
company.This form mustbe signedby a solicitor or by one of the peoplenamedas director or
companysecretary(in form 10). This MUST be signedin the presencef a commissionefor oaths,
notary, JP or a solicitor.



Oncethesedocumentsarereceivedby theregistrartheywill performtherelevantcheckandregister
the companyassuminghat the documentgandthe directors)comply with the legal requirements.
Failing that incorporation will be rejected.

Thereis anelectronicfiling serviceofferedby companiefiousefor which specialsoftwareis required
this caneitherbe purchasear developedhe chargingfor the electronicserviceis at areducedateof
£15 or £30 for the premium service.

1.3 ProOs and ConOs

ProOs
¥ Minimises the risk and of liability of members
¥ All theusualbenefitsof acompanyoveratrustcanhold property,borrow moneyandmake
contractual arrangements in its own name and trade in perpetuity
¥ Has formal democratic control of it members enshrined in its articles
¥ |tis easy to set up a subsidiary company to hold capital and conduct non-charitable trading

ConOs
¥ Not appropriate for a profit making business

2 A COMPANY LIMITED BY SHARES
2.1 Key Characteristics

¥ Most common form of company
¥ Liability limited to the members share capital or amounts unpaid on shares
¥ Profit divided according to share holding

Therearetwo typesof companylimited by sharesa private companylimited by sharesanda public
companylimited by sharesWhereasthe former describesa situationin which a group of private
individualswish to form a businesausingtheir own contributionsas capital; the latter describesa
situationin which the promotersof a companyseekto attractinvestmentrom the public by selling
sharesn the companyon the openmarket.The greaterextentof companylaw appliesequallyto both
types of company but there are certain important differences.

In eithercasethe fundamentahttributeof incorporationis the creationof a corporatepersonalitythe
Ocompany®@hich cancreateits own legal relationshipswith third partiesnotably; owning property,
employingstaff, enteringinto contractuatelationshipssuingandbeingsuedetc. All in suchaway as
is distinct from the legal personalityof its membersvho will not by virtue of their membershigbe
personallybound by the legal relationshipsof the companyas they would be in the caseof a
partnership.

2.1a A Private Company Limited by Shares

This is by far the mostcommonvehiclefor companyformationasit embraceshe mannerin which
mostbusinessesomeinto existencethe situationwherea group of individual wish to enterinto
business with each other with a view to profit, whilst protecting their personal wealth.

Althoughliability is limited to the valueof their sharesmemberswho will oftenalsobe directorsin
this context,may be subjectedo unlimited liability if theyactfraudulently,negligently,ultraviresor
if they have continued to carry on trading when it is obvious to them that the company is insolvent.

Thelaw assumeshatthe working capitalof this type of companywill be contributedby its members
to someextent. Their contributionsfloat the companyon launchandthey thenhold a sharein the
company as a whole and its assets in proportion to their share holding.

Sharesmay be paid up in real termsby the membersn which casein the eventof liquidation the
membersvould standto lose only whatthey havealreadyinvestedor they may be partpaid or even
unpaidin which casethe memberis liable to pay up the balanceon their sharesjin moneyor monies
worth, in the event of a liquidation.

Privatecompaniesimited by sharemustincludethe suffix Olimited®r Oltd@spartof their company
name.



2.1b A Public Company Limited by Shares

It is uncommorfor acompanyto beformedin thefirst instanceasa public companyalthoughit is not
uncommonfor this to be a long term goal of promotersforming a private company.More often a
public companyis formed by reregisteringa private companyand issuing shareswith a view to
raising capital from public investment.

The sharesof public companiesare capableof beingtradedon the stock exchangealthoughnot
necessarilythey may be tradedprivately or on an alternativeexchangeWherea companyOshares
aretradedon the stockexchangahey mustcomply with the provisionsof the FinancialServicesAct
1986which requiresa level of transparencyn orderfor investorsto properlyassesshe valueof the
company.

A public companymusthavea minimumof two membersif this dropsto onethereis 6 monthsgrace
afterwhich the remainingmembewill be deemedo be personallyliable for the companyGdebtsand
liabilities.

A public companymustincludethe suffix Opublidimited company®@r Oplc@o its nameratherthan
the equivalent OlimitedO or OItdO in the case of a private company limited by shares.

A public companymustmaintaina prescribedminimum allotted sharecapitalat any onetime. The
minimum amountis setat £50,000underthe CompaniesAct 1985or suchotheramountasmay be
specifiedby statutoryinstrumentlt is furtherrequiredthata public companiesharesnustbe paidup
to at leasta quarterof their valuewherethereis afailure in this respecthe shareshall be deemedo
be worth a quarter of its full value .

2.2 Formation
Formation in most cases will be by registration under the companies act 1985 s.1(2)a.

Registrationcanbe conductedy the promotershemselvesby a solicitor or by a companyformation
agent.Companyformation agentswill usually offer what are know as Ooff-theDshelf@ompanies;
thesearecompanieghat havealreadybeenregisteredandwhich areadaptedor the requireduseby
changego the memorandunandarticlesof associationThis may be simplerandlessexpensivahan
forming a new company.Promoterswishing to incorporatethemselveamust sendthe following
documents together with the fee to the registrar of companies:

¥ A memorandum of association
¥ Articles of Association

¥ Form 10

¥ Form 12

The memaorandunsetsout who the membersof the companyareandwhatthe companywill do or its
OobjectsOThe articles of associationare the rules which apply to the internal running of the
company.

The prescribedform of memorandumand articlesof associatiorfor a private companylimited by
shareunderthe CompaniedAct 1985is TableA. Wherethe promotersof a companywish to havea
TableA constitutionunamendedhenthis neednot befiled with theregistrarandwill applyin default
as long as a letter is attached to the application confirming this intention.

To registerithe MemorandunandArticles of Associationmustbe sentto the registraralongwith the
relevantfee which is £20 or £50 for a premium(sameday) service.This shouldbe accompaniedby
Form 10 which givesthe detailsof the first directorsof the companyandthe companysecretaryas
well astheintendedaddres®f the registereddffice. Detailsmustinclude;namesandaddressesjate
of birth, occupatioranddetailsof directorshipsheldin the pastfive years.The form mustbe signed
by each subscriber or their agent.

As previously mentioneda private companyneedhave only one director but must also have a
companysecretaryThesemay not be oneandthe samepersonunlessthereis morethanonedirector
in which caseoneof the directorsmay alsohold the secretarypost.For a public companytheremust
be at least two directors.

Form 12 is a statutorydeclarationof compliancewith all the legal requirementgfor forming a
company.This form must be signedby a solicitor or by one of the peoplenamedas director or



companysecretaryin form 10). This MUST be signedin the presencef a commissionefor oaths,
notary, JP or a solicitor.

Both forms are availablefree from CompaniesHouseand can be downloadedfrom their website
http://lwww.companieshouse.gov.uk/

Oncethesedocumentsrereceivedby theregistrartheywill performtherelevantcheckandregister
the companyassuminghat the documentgandthe directors)comply with the legal requirements.
Failing that incorporation will be rejected.

Thereis anelectronicfiling serviceofferedby companiefiousefor which specialsoftwareis required
this caneitherbe purchasear developedhe chargingfor the electronicserviceis at areducedateof
£15 or £30 for the premium service.

For public limited companiestegisteredassuchin thefirst instancethe prescribedarticlesarein the
form specifiedin TableF or asnearas circumstancepermit andthesewill needto be sentto the
registrar.

As discussedbovethe companymusthaveallotted sharesof £50,0000f which a quarter(£12,500)
mustbe paid up. The PLC may not beginto do businesauntil it hasreceiveda certificateissuedunder
s.1170of the CompaniedAct 1985.This certificateis availablefrom Companiesiouseby completing
Form 117 and complying with the requirements as discussed.

2.3 ProOs & Cons
Limited Company

ProOs

Flexible

Easy to set up

Protects members personal wealth
Table A articles need not be registered
Sole directorship

Cons
Limited borrowing potential

Must be floated by members own capital (or their debt)

KK KKKKK

Public Limited Companies

ProOs

Borrowing / capital raising potential

Can advertise publicly to attract investment
Cons
Tighter regulations

Increased transparency

Volatile

Minimum share capital requirements
Minimum of 2 directors

KKKKK KK

3 LIMITED LIABILITY PARTNERSHIPS
3.1 Key Characteristics

Has a separate legal personality

Unlimited capacity

No directors or shareholders not subject to company law rule on capital
Members have limited liability (to the extent of the firms assets)
Flexible internal structure (by agreement no memo and arts)

Recording and filing requirements similar to a company

Taxation similar to a partnership

K 4K K K K K K

Limited liability partnershipgLLPs) wereintroducedby the Limited Liability Partnershipg\ct 2000
andaregovernedoy the LLP Regulation2001alongwith the Companiegict 1985andthe Financial
Services and Markets Act 2000 (provisions on insolvency).



Theywereintroducedfollowing intenselobbying by the accountancyrofessiono providea form of
businesswvhich protectedtheir memberdrom liability. Oneof the primary reasondor choosingthis
vehicle is that it offers someof the protectionsof a limited companywhilst being taxed as a
partnership.

An LLP is aseparatéegal entity andcanform legalrelationshipin its own right importantlyit canbe

the subjectof its own debtsandliabilities. An LLP is liable to the extentof its assetandmembers
standto loose their contributionto thoseassetson liquidation whilst their personalwealth is

theoreticallyprotectedrom creditors.Thereis a questionasto whethermembersnay be requiredto

makea further contributionto the firmOsassetson liquidation. The InsolvencyAct 1986,s.74 (as
amended)goessomeway to answeringthis. It providesthat memberOBRability to make further

contributionsis limited to the amountthatthe memberthasagreedwith the othermembersThisis not

a requirement and whether or not this is to be the case must be stated specifically.

Similarly to a limited company members are still liable for wrongful, fraudulent or negligent trading.

Any legal personcan be a partnerto an LLP which includes companiesregisteredunder the
Companies Act 1985.

Two or moremembersnustbe identified as Odesignatesiembers@ndwill havea statutoryduty to
undertakecertaintaskson behalf of the other partnersand are subjectto penaltiesfor failure to
comply with these. The statutory tasks of designated members include:

Signing accounts

Sending accounts to the registrar

Appointing and removing auditors

Notifying the registrar of membership changes

Conduct of the annual return

Removing the LLP from the register (where appropriate)

K K K K K K

If the LLP fails to identify the designateadnemberdo theregistrarthenall memberswill be deemed
designated members and all will be liable to sanctions in the event of default.

All memberowetheduty of andagentto the LLP i.e. thelegalentity itself, which includes;actingin
the interestof the entity, to avoiding conflicts of interestand prohibiting making secretprofits.
Membersdo not necessarilyowe this duty to eachother. The relationshipbetweenrmemberswill be
regulated by agreement in the same way as an ordinary partnership.

This agreemenshould coverall the usualareas;capital, division of profits, decisionmaking etc.
Thereare howeveradditionaldefault provisionswhich will apply in the absenceof an agreement
which would not apply in the caseof a normallegal partnershipalthoughtheseare similar to the
provisionsof the PartnershipAct 1890in respectof partnershipsat will. Theseinclude the equal
division of capital, profit, liability and voting rights.



3.2 Formation

Incorporationasan LLP is understatutenamelythe LLPA 2000the memberswill needto submit
FormLLP 2 to theregistrarof companiesalongwith the fee which is £20 or £50for the premium
(same day) service.

The form asks for the partners to set out:

¥ The nameof the businesqsubjectto the samerestrictionsas companynamessavefor the
need to apply the OlimitedO, OplcO suffix, this will be LLP instead)

¥ Location and address of the registered office

¥ Name, address and date of birth for each member

¥ Which members are to be designated members

Theform includesa statemenbf compliancewhich mustbe executedby eithera solicitor or one of
the proposednembergwho muststatein whatcapacitytheysignit). All membersnustsignanddate
the incorporation document to give their consent to act.

Oncethedocumentsaresentto theregistrarthey aresubjectedo certainchecksandif nothingtherein
is abarto incorporationthe LLP will beincorporatedandthe formationdocumentsnadeavailablefor
public inspection. This will take up to five working days unless via the premium (same day) service.

3.3  ProOs and ConOs

ProOs
¥ Limited liability
¥  Flexibility
ConOs

¥ Reporting requirements including annual returns
¥ Need for an agreement no easy or default option as with the Companies Act tables
¥ Legal uncertainty D this is a developing area of law with many untested issues

4 COMMUNITY INTEREST COMPANIES

Community InterestCompanieshave beencreatedrecently as a new type of companyfor those
wishingto establishsocialenterprises.Organisationsvishingto be a CommunityInterestCompany
canchooseone of threecompanyforms: private companylimited by shares|imited by guaranteeor

public limited company. To ensurethat CommunitylnterestCompaniesisetheir assetsand profits

for the communityinterest,they arerestrictedfrom distributing profits andassetgo their members.
To registerasa Community InterestCompany,companiesnust satisfy a communityinteresttest.

Community InterestCompaniedimited by shareshavethe option of paying a cappeddivided on

shares to investors. More information on these bodies can be foumdvadti.gov.uk/cics

5 COOPERATIVES AND MUTUALS

Thesestructureswvould not protectindividual practicesagainstthe risk involved in commissioning
and to operate as such, would expose the personal assets of the practice/partners to liability and risk.



