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IMPORTANT

This guidanceappliesto practicesin England,Walesand Northernlreland. Scottishpartnershiplaw
differs in somerespectdrom the provisionsthatapplyin the restof the UK. Scottishpartnershipgaw is
therefore covered in a separate guidance document.

Generallythereare only slight differencesbetweenGMS and PMS in relationto drafting partnership
agreements, but any differences relevant to this guidance are noted in the appropriate places.

Pleasenote it is not part of the BMA serviceto provide commercial/managementadviceto practices
or GPs. This guidanceis for generaluseonly and mainly concentrateson how partnerships should
be consideredin the light of any GMS/PMS/APMS contract/agreementtogether with the basic
elementsof partnership law. Practices/GPsare strongly urged to seekthe specialist advice of
accountantsand independent lawyers in their relevant country in relation to the more detailed
aspectsof their partnership agreements,including drafting and the application of tax and
accounting. This is especiallyimportant where advice is required on whether the arrangement is
appropriate to an individual GP or practiceOs needs.

A partnershipagreements a contractbetweenthe partnersand shouldbe kept up to dateat all timesin
order to be valid and thus effective.

Further information is available to BMA members through the B4 to LMCs through GPC.
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BMA
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Local Medical Committee

Minimum Practice Income Guarantee
Primary Care Organisation
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Personal Medical Services

Statement of Financial Entitlements



Basic elements of a partnership

Whethera partnershipexistsdependson the relationshipbetweenthe partiesinvolved. A relationship
doesnot becomea partnershipsimply by calling it one. Undersectionl of the PartnershipAct 1890,a
partnershipis defined as Otherelationshipwhich subsistsbetweenpersonscarrying on a businessin

common with a view of profitO.

In Englishlaw a partnershigs not an entity distinct from the partnerswho at any time may composei.
The partnershipcannotacquirerights nor can it incur obligations. A partnershipalso cannothold
property (eg buildings). The rights and liabilities of a partnershipare the collection of the individual
rights and liabilities of eachof the partners. Thereforethe relationshipbetweenpartnersrequiresthe
highestdegreeof trust. This is becauseartnersare jointly andseverallyliable for their own and each
other'sactions;for example,if one partnercommitsthe partnershipto incur a debt of £10,000,the
partneramay be suedjointly for the recoveryof thatdebt,or any one partnermay be suedindividually for
the whole debt (even though he or she was not the partner who entered into the contract).

Implications of the new GMS contract

The new GMS contractwasintroducedin 2004 and providesgreaterflexibility in the way its contractors
arestructured. Contractorsanbe single-handedPs,partnership®r certaintypesof limited companies.
This meansthat GMS contractsare now mostly held betweenpractices(known as contractorsor

providers)andthe PCO. This is very different from the previousarrangementsyhere contractswere

betweenPCOsandindividual GPs(known as principals). The implicationsof this fundamentakchange,
andits effectson their partnershipsmustbe understoody all partnersin a practice,aswell asintending
partners.

Non-GP partners

The new GMS contractalsomakesit possiblefor practicepartnershipgo include non-clinicalmembers.
Although at leastone of the partnersmustbe a medicalpractitionerwhosenameis includedin the GP
register, other partners may be:

® a medical practitioner who is an employee of a PCO or NHS Trust

(i) a health care professionalwho is engagedin the provision of servicesunderthe 1977 Act
(including general dental practitioners)

(i) an NHS Employee

(iv) an employee of a PMS or PDS provider (or equivalent in Scotland or Northern Ireland)

(V) anindividual providing servicesundera GMS, GDS, PMS or PDS contract(or the equivalentin
Scotland or Northern Ireland).

Whendrawing up partnershipagreementsvith non-GPpartners partnerswill needto consider,among
other issues, the following:

¥ whetherthereare any aspectf decision-makingvhich shouldbe specifically reservedfor the
health professional partner(s) or categories of health professional partner(s)
¥ what mechanism would be appropriate for determining profit share given:
® that the natureof the work of the GP partner(s)will be different from that of other
partners
(i) the relative ability of the various categoriesof partnersto influence the income and
business prospects of the partnership.

PMS Agreements

As mentionedabove,the new GMS contractis held by the contractor(the practice),ratherthan by
individual partners. Operatingas a partnerships thereforemore closely relatedto the fulfilment of the
obligationsundera GMS contractandit follows changego the partnershipmay affect the contractual
relationshipbetweenthe partnershipandthe PCO. This may not be the casewherePMS is concerned.
PMS agreementare held by individuals, not by the contractorasdefinedabove. This doesnot prevent



GPsholding PMS agreementfrom organisingthemselvesnto a partnershipput changego a partnership
may be less significant in terms of the PMS agreement, depending on the nature of the change.

Contractual obligations

A partnershipagreemengenterednto for the purposeof providing servicesundera PMS, GMS or APMS
contractshouldtake into accountthe obligationsunderthat contract. The termsand conditionsof any
partnershipagreemenshouldthereforebe consistentwvith thoseobligationswhereapplicable whetheror
not the contractingparty is the partnershipor individual partners. Someof the key considerationgor
GMS and PMS contracts are outlined later in the guidance.

A note on discrimination

It is unlawful for any partnership to discriminate on grounds of sex, sexual orientation, disability, ma
status, race, religion or religious belief, ethnic or national origins, and soon age:

¥ when advertising for a new partner

¥ when appointing a new partner

¥ in the terms on which a new partner is offered a partnership
¥ by refusing, or deliberately neglecting, to offer a partnership.

In addition, if someone is already a partner it is unlawful to discriminate:

¥ in the way he or she is afforded access to any benefits, facilities or services
¥ by refusing, or deliberately neglecting to afford access to those benefits, facilities and servic

It is also unlawful to discriminate during dissolution of the partnership or when determining expulsio
a partner.




Types of partnership and related entities

Partnership at will

A partnershipwvithout a written agreements a partnershipat will, ie onewhich subsistsat the will of the
partnersrom dayto day. This meanghatrelationsbetweerpartnersaregovernedby the PartnershipAct
1890. A partnership at will is an unstable businessrelationship asit can be dissolvedon notice by
any partner. Suchnotice may be servedby one partneron the otherswithout their prior knowledgeor
consentandwill takeimmediateeffect, unlessit canbe provedthata notice periodhasbeenagreed. No
reasonneedbe given to justify suchnotice. In additionthe notice may resultin the forced sale of all
partnershipassetgincluding the surgerypremises)andthe redundancyof all staff, incurring potentially
large financial liabilities.

During the lifetime of a partnershipat will, all partnersare deemedto have equalprofit sharesunless
thereis clear evidenceto the contrary having beenagreedand most decisionsare made by simple
majority. A written agreemenwill reducesignificantly the potential for seriousdisagreementand
instability.

The BMA strongly advises that all partnerships have a written, up-to-date partnership agreement.

Written partnership agreement (Deed)

It is bestthat a partnershipis conductedundera written agreemengoverningthe businesgelationship
betweenthe partners. The agreementlefinesthe rights, liabilities and responsibilitiesof the partnersin

the business. Every partnershipagreemenshould be the result of detailedconsiderationby all the
partnersandintendedpartners. A clear statemenbf the termsto be includedshouldbe referredto the
partnershipOegal adviserssothatanagreementanbe prepared.lt is essentiathatthe agreemenis kept
up-to-date, particularly when there are changes to the membership of the partnership.

Limited Liability Partnership (LLP)

LLPs aregovernedby the Limited Liability PartnershipAct andnot by the PartnershipAct. In addition,
large partsof the CompaniesAct 1985andthe InsolvencyAct 1986 areadoptedfor useby LLPs. LLPs
areusuallyadoptedby largefirms of solicitorsor accountantsvho haveseveraloffices all overthe world.
Theyarenormally adoptedo reducethe liability risk resultingundernormalpartnershiprules. Havingan
LLP meansthatliability incurredby one partnerin one country doesnot inevitably bind anotherpartner
in a second country. For most GP practices LLPs will probably not be considered appropriate.

Key features of LLPs include:

¥ LLPs have to be registered at Companies House and a Certificate of Registration must be issued
¥ An LLP is a body corporate,ie a separatdegal entity distinct from its members. LLPs hold
property,employ peopleand enterinto contracts. LLPs areliable for the debtsthey incur up to
the full extent of their assets

¥ the membersof an LLP generally have limited personalliability for the LLPOsdebts and
liabilities

¥ an LLP continues in existence despite any change in membership

¥ an LLP is requiredto maintainproperaccountingrecords,prepareand deliver auditedannual

accountsto CompaniesHouse,and submit an annualreturn (there are some exemptionsfor
smaller LLPs).



LLPs arenot specifically mentionedin the GMS and PMS regulationsasthey currently stand. GPsmay
wish to check with their PCOs if they wish to operate as an LLP.

Limited Liability Company

As mentionedabove,it is possiblefor practicesto be setup aslimited liability companies. This is a
similar conceptto the qualifying body providedfor in Section28D of the 1977NHS Act. The ownership
rules for GMS companies are that:

® all sharesin sucha companymust be legally and beneficially ownedby a personwho could
lawfully enter into a GMS contract as an individual or as part of a partnership
(i) at leastonesharemustbe legally andbeneficiallyownedby a medicalpractitionerwhosenameis

included in the GP Register (or is suitably experienced)

(i) any other sharesownedby a medical practitionermust be so ownedby a medical practitioner
whosenameis includedin the GP Registeror who is employedby a PCT, a Local HealthBoard,
an NHS trust (includingan NHS Trustin Scotland),an NHS foundationtrust, a HealthBoard,or
a Health and Social Services Trust

Further detail of these arrangements lies outside the scope of this guidance.



Terms of a partnership agreement

Parties

The agreemenimuststartwith a list of the namesandaddressesf the parties. This will includeanynon-
healthprofessionabparties(seeabove).It shouldalso be statedthat theremustbe compliancewith the
BusinesdNamesAct 1985. The Act requiresthe partnershipto disclosethe nameof eachpartneron the
businesdetter heador any correspondenceThe addresshat appeargor eachpartnerin the partnership
agreementmust be the addressto which any legal documentscould effectively be served. If the
partnershipcarrieson undera different namefrom thoseof the partners this shouldbe specifiedin the
agreement and on the business letter head.

Definitions

It is alwayshelpful to havea list of definitionsof certaintermsof the agreementfor example bankers,
accountants, practice name and area.

The business

It is vital to specifythe natureof the businesdecausehis limits the extentto which eachpartnercan,in
his or her capacityastheir agent,bind the other partners. This is importantsince otherwiseliabilities
arising from any other businessactivity of any partnermight inadvertentlybe sharedby all the other
partners.

Dissolution, retirement, death and expulsion

Many problemsencounteredn respeciof partnershipselateto terminationof partnershipitherthrough
dissolution,death retirementor expulsion. The durationof the partnershipagreemenshouldbe defined.
The partnershipwill usuallybe declaredo existduringthe joint lives of the partnersor any two or more

of themandthe agreementvill usually statethat the leaving of the partnershipby any partnerfor any

reasonshall not determinethe partnershipbetweenthe remainingpartners. Exceptionally,a partnership
may be enteredinto for a fixed period of time. Thereshouldbe adequateprovisionin all partnership
agreementgor how a partnershipis terminated. Part8 of the GMS contractregulationscoversthis

eventualityto a certain extent where partnershave enteredinto a GMS contract. However, PMS

providersshouldnotethatthereareno equivalentprovisionsfor PMS on partnershipsplits, althoughthere
are specific provisions regarding variation.

Dissolution

The dissolutionof a partnershipis the putting an end to the partnership. This is distinct from the
determinationof a partnershipby other meanssuchas retirement,deathor expulsion. The agreement
shouldconsiderthe position of dissolutionof the partnershipand the circumstancesn which this may
arise. The agreementvould ordinarily specify that a unanimousvote would be neededto dissolvethe
partnership. Time spansshouldbe consideredtarefully in any dissolution,mainly to give the partnership
time to divide assetsand caterfor any liabilities. It would be prudentfor the agreemento statethat
dissolutionshouldnot take effect until suchtime asthe termsof dissolutionhavebeenagreedbetweerthe
partners.

Retirement

The partnershipagreemenneedsto provide for what happensto a partnerandto the partnershipon
retirementwith regardsto both assetgincluding premisesb seebelow) andthe relevantNHS contracts.
Regulation108 of the GMS contractrequiresthatthe PCOis giventhreemonthsnotice of anindividual
medical practitioner terminating their contract.



Partnersundera GMS contractmay considerthe inclusion of a clauserequiringany outgoingpartnerto
nominatethe othersto succeedo the GMS contract,whateverthe circumstancesf his or herleaving(eg
retirement, expulsion etc).

Death

Where a partnerdies the remainingpartneror partnersshouldnotify the PCO of the death. A GMS
contractwould normally continuewith the remainingpartneror partners(exceptfor examplewherethe
surviving partneris not a medical practitioner). Considerationshouldbe given to what happenso a
deceasegbartnerOshareof partnershipassetspotherwise,on death,the assetanay be retainedby the
surviving spouse or civil partner.

Expulsion

A specificlist of groundsfor expulsionshouldbe setout within the partnershipagreementwhich could
specify that any notice servedshouldtake effect forthwith (obviously bearingin mind that a period of
time would be necessaryo dealwith a division of assets).Groundsfor expulsionwould usuallyinclude
for examplethe maximumperiodof time a partnermay remainabsentrom the partnershipon groundsof
sicknesgseeOsicknesandincapacity®) However,partnersshouldbe awarethatit canbe difficult and
expensiveo proveto the satisfactiorof the Courtthat any suchgroundhasbeenadequatelymet. For this
reasonagreementfiave sometimesancludedan expulsionor compulsoryretirementclausewhich does
not specify the needfor any groundsto be satisfiedbut which insteadallows for the serviceof notice
simply on the basisthat the other partnersno longer wish to be in partnershipwith the individual
concerned. Sucha clauseundermineghe stability of the partnership. Partnersshouldalso be awareof
possiblediscriminationclaimsresultingfrom suchdecisions. Expulsionclausesmustapply equallyto be
enforceable and any expulsion notice must be signed by all other partners to be valid.

Partnersshouldalsobe awarethat, in GMS partnershipsany expulsionor compulsoryretirement,unless
concludedamicably,mayresultin problemswith the PCOandmay havea detrimentaleffecton the status
of the contractas well asthe partnership(seenon-amicablesplits below). Where PMS is concerned,
althoughthere are no detailed clausesregardingpartnershipsplits or deathin the regulations,it is
advisablethat fundamentathangego a partnershipwvhich may affectthe delivery of servicesunderPMS
are communicated to the PCO.

Other determinations of a partnership

Amicable splits

Wherea contractorconsistsof two or moreindividualspractisingin a partnershipandfor whatevereason
that partnershipis terminatedor dissolved,a GMS contractwill only continuewith one or more of the
remainingpartnersif thatpartneror partnersis nominatedn writing andif this nominationis agreedand
signedby all the partners(hencethe needfor partnersunder GMS to considerinclusion of a clause
requiring outgoing partners to nominate the others to succeed them in the contract).

As PMS contractsare silent with regardto amicablesplits, the aboverule will not necessarilyapply to
PMS contracts and these splits may instead be treated as a variation.

Non-amicable splits

Problemsusually arise where the dissolutionor split of the partnershipis non-amicable. The GMS
contractdoesnot detail actionsto takein this eventuality. However,partnersmustbe carefulto notethe
following consequences for their GMS contracts if a non-amicable split occurs.

Wherethereis a non-amicablesplit or substantialvariationin the partnershipthe contractormustgive
notice to the PCO. Although the notice periodis not always specifiedin the contract,the longerthe
notice period the more beneficialit will be to the partnershipasa whole. Oncethe PCOreceivesthis
notice, it will assessvhetheror not the changein memberships likely to havea seriousadverseampact
on the ability of the contractorto fulfil its obligationsunderthe contract. If it judgesthis to be the case,
the PCO may be able to terminatethe contractforthwith or may allow the contractorto continuefor a
periodup to six monthsin orderto assistthe contractorin providing clinical servicesby employingor
supplyinganotherGP(s). Thisis why it is importantfor a contractorto ensurethatadequatenotice of any
major changeis givento the PCO. This mustbe reflectedwithin the partnershipagreemenby providing
that departing partners give as much notice to the partnership as possible.



Wherea contractoris awarethat the partnershigs likely to dissolveor will dissolve,thenthe duty upon
the contractoris to give the PCO six monthsnotice in writing. From the partnershippoint of view
regulatingasfar as possiblein the agreementhe mannerin which dissolutionor splits occur,will be a
deciding factor in whether or not the PCO terminates or allows the contract to continue.

In the eventof dissolution,or a non-amicabledeterminationthe practitionersmay be in the position of
havingto reapplyseparatelyfor individual GMS contractswith no guaranteef obtainingthese. Parties
will be requiredto submit separatebusinesscasesto the PCO settingout robustreasonssupportedoy
sufficient evidenceas to why they are able to continueto deliver essentialservices(and any other
services). Amongst other things, this will entail proving that they have sufficient infrastructure,
experience, staff and premises.

In instanceswvheretherehasbeena split betweentwo partnerstherehavebeenoccasionsvhenneither
partnerhasbeengranteda GMS contract. Obviously,single-handedsPsmay be more costly to maintain

thana groupof partnersoperatingtogether but whatthe PCOdecidegto do will be wholly dependenbn

its individual attitudesocal requirement@andbudgets. In someinstanceghe individual doctorsmight be

offereda positionwithin a healthcentrerun and ownedby the PCO. In theinterim they may be granted
temporaryaccommodationn orderto continueproviding servicesto patientsuntil a positionbecomes
available. In any event, there are no guarantees.

Thereappeargo be nothingin the regulationghat preventshe aboverulesfrom applyingequallyto PMS
practices,althoughit should be emphasisedhat unlike GMS regulations,PMS regulationscontaina
terminationby notice provisionwhich allows the PCO aswell asthe contractorto terminateby serving
notice in writing on the other.

Termination periods

Whateveran individual partnershipagreemenmmight statein termsof notice periodsfor termination,
Regulation108 of the GMS contractrequiresthatthe PCOis given six monthsnotice beforetermination
takeseffectin the caseof a partnershipr companyand,in the caseof anindividual medicalpractitioner,
threemonthsnotice. So, althoughnon-amicabledisputesmay leadto partnerswishing to dissolvethe
partnershipquickly, the obligationsunderthe GMS contractmustbe adheredo, failing which the PCO
may considerterminationas a resultof breachby the contractorand insteadof terminatingthe contract
forthwith, could imposea contractsanction. A sanctioncould include withholding or deductingmoney
otherwise payable under the contract. These provisions are similar for PMS.

Effect on premises

It is importantto notethatin the eventof one partnerleavinga practice,theremay be a knock-oneffect
with respectto premisesfunding where propertyis leasedby the partnershipgirom a third party andthe
rentis fundedby the PCO. In thesecircumstanceshe PCOwill senda surveyorto reviewthe premises
andre-evaluatehe actualspacebeingusedto deliver essentiabervicesunderthe contract. This may well

resultin a cutin funding owing to the fact thatfollowing a partnerOdeparturenot all of the premisesare
beingusedto deliver servicesunderthe contract. This inevitably resultsin practitioners/partnersaving
to fund the differenceout of their own pockets. It is thereforeimportantthat the occupationof the
practice premisesis carefully definedin the partnershipagreement. This will be dependenbn the
circumstance®f eachpartnership. It may be that eachpartnerhasa legal interestin the premisesin

which casethey mustbe advisedto seekboth conveyancingadvicefrom a lawyer and financial advice.
Specialconsideratiormustbe given where one or two of the partnersown the premisesand leasethe

premisedo the partnership. Appropriateclausesshouldbe insertedwithin the partnershipagreemento

ensurethat, if the owner decidesto leave the partnershipand terminatethe lease,any remaining
partnershiphassufficient time in which to find new premisesor make alternativearrangements.The

samewill applyin respecibf anytenancyagreemenand GPsareadvisedto seekadvicefrom a specialist
property lawyer.

Factors to consider when appointing a new partner
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Whentaking on a new partner,existing partnersmay considerthe alternativeof employinga salariedGP
Owitha view to partnership@g for six to 12 months. Partnersmeedto be awarethat, with the passagef
time, salariedGPswill accrueemploymentrights, suchastheright notto be unfairly dismissedand, after
12 months,eligibility for redundancypay. Periodsof mutualassessmenincludedin the agreemenor in
successive supplemental agreements, are preferable.

Partneramustensurethat a prepareddraft of the partnershipagreements availableto show prospective
partners.The draft will usuallyprovidefor a period of mutualassessmentyhich will normally eitherbe
six or twelve monthsin duration. During this period, eitherthe existing partnersor the new partnerare
ableto give notice b often a period of one month. Suchnotice would not, however,endthe partnership
between the existing partners.

The agreemenshouldtakeinto consideratiorhow any new partnerwill buy into the existingpartnership,
covertheissueof the saleof goodwill for NHS serviceswhereprohibited,andshouldmakearrangements
for determining his or her profit share.

Changes within the partnership

Any changein the constitutionof a partnershipshould be dealtwith underthe termsof a partnership
agreement. Otherwise,a partnershipat will could arise,with all its disadvantages.lt is importantto
remembertthat havinga mutual assessmergeriod on the introductionof a new partnerdoesnot change
the fact that there is a new legal partnership from the first day.

It is essential that the partnership agreement is kept us to date, particularly when there are changes
to the membership of the partnership.

Bank accounts

It is advisableto limit the financial powersof individual partnersso that expenditureover a certain
amountrequirestwo signatureon the chequefor securityreasons.Thereshouldalsobe someprovision
for signatoriesif partnersare on holiday or leave. Thereshouldbe arrangement$or any partnership
creditcarduse. All bankaccountsof the partnershipshouldbe identified by bank, branchand account
number.

Capital assets

Capitalmustbe definedandis probablybestrecordedn a separataleed,particularlywherenot all capital
assetsgspeciallyproperty,are held by all membersof the partnership. This is importantbecausehe
initial divisions may be subjectto changein the future and, with a separatedeedrecordingcapital, a
changemay be effectedwithout alteringto the main body of the agreementCapitalassetsnay consistof,
for example,surgerypremisesdrugs,furniture, equipmentand/ormoney. It is worth checkingto see
whetheror not there are certain occasionswhere individual partnersmay be requiredto provide
equipmentat their own expensg(for example,a mobile phoneor car). Itemscanonly be regardedas
partnership capital if they are owned jointly (in whatever proportions) by all the partners.

Tax and accounts

All the partnersareentitledto haveaccesgo the booksof accountandsupportingdocumentatiorwithout
exception. The partnershipwill be responsiblefor maintainingproperbooks. Therewill also be a
requirementfor all the partnersto sign the annualaccountsonce approved. One partnershould be
nominatedto file a PartnershipTax Returnwith the Inland Revenue. Eachpartnershouldwarrantthat
their expenseclaimsarereasonableaccurateand completeandthey may warrantthat they havesupplied
the partnershipaccountantwith all relevantinformation. Partnerswho incur late filing penaltiesand
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interestmay agreeto indemnify (reimburse)the other partnersin respectof suchpenalties. Agreements
will typically include a generaland mutualindemnityfor all partnersagainstthe debtsand liabilities of
the others, including tax debts.

Pensions

Partnershipsshould considerthe implications of a pensionprovision in the partnershipagreement.
Usually all partnersandstaff, unlessalreadyin receiptof an NHS Pensionareeligible for automaticentry
to the NHS pensionschemeand needto opt out if they do not wish to contribute. The practiceis
responsibleor all employercontributions,currently at the rate of 14% in England,Walesand Scotland
and 7% in Northernlreland. This appliesto partneror staff income. Individuals pay 6% contributions
from their salaryor drawings. In the caseof partners@ensions pensionableay is definedas NHS
Profits andtheseare determinedollowing the productionof practiceaccounts. It is thereforenecessary
to include provisionfor payingcontributionsafter the closureof the financial yearfor any late earnings
thatrelateto thatyear. Any partnerwho leavesa practicewill haveoutstandingcontributionsto pay on
any outstandingpayments(the Oemployee&), and the practicewill have outstandingemployerOs
contributions to pay.

Practicesshouldnominateone personto be responsiblefor pensionmatters. Partnersand staff would
normally be eligible for membershipof the relevantNHS pensionschemefor their nationand help and
training is available for employers from the pensions agencies.

Thereis an elementof funding for pensionscostsincludedin GMS practices@lobal Sum or MPIG.
Fundingfor pensionsfor PMS practicesshould have beenaddedto their baseline. Practicesshould
ensurethat any additionalwork they consideris paid at a rate appropriatefor all costs. Any shortfallsin
contributions may have to be picked up by the practice. This should be clearly set out in the agreement.

GPsarerequiredto signanannualreturn,which tells the PCOhow the profits of the partnershipareto be
divided amongthe partners. This is usedby the PCOto allocatepensionabléencomeamongthe partners
accordingto their shareof the profits. Specialarrangementsnay be madein respectof pensionable
income received by a partner from other NHS employment.

Partnership income

The definition of partnershipncomeandthe mannerin which it is distributedis a matterfor the partners
to agree,for example,whetheror not eachpartnermay be allowed to keep private patientincome or

whether seniority paymentsshould go to the relevantpartner. Partnershipagreementshould also
considerhow any earningsfrom other NHS or non NHS sourcesare dealtwith by the partners. Under
new GMS and PMS, there are many different streamsof paymentavailableto practicesand eachone
must be catered for in terms of division of profit. The same principle will apply to expenses.

Partnersshould clearly define what should be treatedas partnershipincome as distinct from personal
income. Theremay alsoneedto be a provisionaboutwho receivesany insuranceproceedsandwho pays
for locums.

The agreemenshouldstatethat the division of profit canbe reassesseshouldthe dutiesof the partners
change.

Holidays b Study leave b Parental leave B Sabbaticals

It is up to the partnershigo decidehow muchleaveanindividual cantake. Provisionmustbe carefully
agreedto coveradditionalcostsof any leaveandto ensureequality and preventany breachof statutory
provisionson sexualdiscrimination. This is particularlyimportantin small partnershipsvherethe strain
of onepartnerbeingawayis greaterfor the others. It may alsobe necessaryo considerwhetherprofit
shareand any costof the employmentof locumspaid for by the partnershipwill be affectedduring any
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prolongedleave. It is normalfor a practiceto hold locum insurancebut individual locum insuranceis
also an option.

Wherematernityleaveis concernedpartnershipshouldbe carefulaboutimposingstringentconditions
regardingdivision of profit and take specialistlegal adviceregardingany clausein this respect. It is
advisablefor practicesto provide at leastthe minimum requirementsfor maternity leave as to do
otherwisemay leavethat practiceopento claimsfor sexualdiscrimination. Arrangementgor maternity
pay for partnerscanvary widely betweenpracticesbecauseartnersare not subjectto all the provisions
of employmentlaw. It is howeveradvisablethat thesedo not vary from sicknessand incapacitypay
becausef the possibility of a discriminationclaim arising. Prospectivepartnersshouldcarefully check
the arrangements in place before signing.

Sickness/incapacity

It shouldbe consideredwhetheror not a locum should be employed,especiallywhere the period of
sicknessis lengthy. It could be consideredwhethera long period of sicknesswould give the other
partnergsheright to terminatethe sick partnerOsiembershipr the right to seeka medicalreporton a sick
or possibly sick partner.

Duties of partners

It shouldbe consideredvhetheror not thereshouldbe restrictionson the right of eachpartnerto takeup
otheremployment,self employment,yvoluntary or public office work or membershipof committeesor
councilswhich may detractfrom the businessof the partnership. This is a matterfor the partnersto
decideand agree. Partnersshouldalso decidewhetherfeesor honorariaand financial loss allowance
paymentgeceivedthroughcommitteework shouldbe paid to the practiceor kept by the individual, and
whetherthe individual shouldmeetthe costof providing coverduring absences.This principle may also
apply to other payments, eg seniority payments.

Restriction on a partnerOs authority and decision making

This is an importantsectionof any agreement. The agreemenshouldcoverthe calling of partnership
meetings both urgentandroutine. It might be necessaryo considerrestrictingthe voting rights of any
partneron long-term leave (holiday or sickness)so that the generalrunning of the practiceis not

inhibited. It shouldalso be clearly set out what the duties of a partnerare and what that partneris

prohibitedfrom doing on his/herown in termsof binding the partnershigo any liability or agreement.It

is wiseto insertanindemnity clausein this respectso thatthe otherpartnersare protected. In effect,any
liability incurred by the partnershipby an individual partneracting without authority vis a vis the

partnershipwill be indemnifiedby that partner. Following from this, eachpartnershouldbe properly
insured.

Suspension

PCOshave powersto suspendGP performersfrom the Medical PerformersList. Any GMS GP
performersuspendedn/or after 1 April 2004 may be entitled to paymentsdirectly from the PCO
(Regulation13 (17) PerformerdList) or the practicemay be eligible for paymentundersectionll of the
SFE. Thesepaymentsare madein orderto preservethe performerOgarningsor provide financial
assistancéo the contractorunderthe GMS contractin respectof the costof engaginga locum. The cost
may not necessarilybe the maximumamountpayableunderthe SFE which currently (2006) standsat
£978.91perweek. It is normalfor the PCOto determinewhetheror notit is in fact necessaryo engage
the locum dependingon the circumstance®f the practice(paragraphll.4 of the SFE). The GPChas
producedseparateguidanceon the suspendedsP and specificadviceis availablefrom LMCs, medical
defence organisations and the BMA.
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The partnershipagreementshould clarify that where one partneris suspendedhey should not be
precludedfrom carrying out normal administrativeand non-NHS responsibilitiessubjectto any
conditionsimposedasa resultof the suspensionbut that the remainingpartnersshall havethe powerto
preventthe suspendegbartnerfrom suchactivities asthey reasonablybelievewill be detrimentalto the
partnership.

The partnershipagreemenshould containclausesto caterfor the provision of locum coverin orderto
protectthe incomeof boththe suspendegartnerandthe otherpartners. Thereare,broadly speakingtwo
ways of doing this:

1. the partnershipagreementan stipulatethat the suspendegbartnerwill continueto receivetheir
normal shareof profit but that they will indemnify the other partnersagainstlocum expenses,
such that the indemnity is deducted from any monthly drawings

2. to trigger paymentsunderthe determinationthe partnershipagreementould stipulatethat the
suspendedoctorwill not receiveany of their normaldrawing,andthat he or shewill indemnify
the other partners against locum expenses.

In eithercase,asthe partner()drawingswill be lessthan90% of their normalamount,the doctorwill be
eligible for paymentsunderthe Secretaryof StateOdetermination. It is particularlyimportantthat non-
GMS contractedGP partnershipgontainsuchclausesecausdhe provisionsin the SFEfor PCOsupport
for locumsduring suspensiomo not apply automaticallyto non-GMSpractices Furtherinformationon
suspension can be found in the GPC guiddieesuspended GP
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Appendix A B A basic framework for a medical partnership

agreement

The following check list is not intended to be approached on a OpassO or Ofaild basis but as a list of the

main issues that should be considered when preparing or revising any partnership agreement.

Provision

Explanation

Check

Details of parties

Setting out the names and
addresses of the parties is a
basic requirement for the
agreement

Does the agreement start by listing the nam
and addresses of the parties?

Is the address listed for each partner that to
which legal documents could be served?
Does the agreement specify any different
name other than that of the partners under
which the partnership operates?

Does the agreement state that there should
compliance with the Business Names Act
1985?

General definitions set
out

It is always helpful to have a
list of definitions to certain
terms of the agreement

Does the agreement define key terms eg
bankers, practice area?

Specification of the
nature of the business

This is vital since it limits the
extent to which each partner
can bind the others in her/his
capacity as their agent

Does the agreement clearly set out the natu
of the business?

Duration of the
partnership

Setting out the duration of a
partnership is important to
avoid a partnership at will

Does the agreement define the duration of tf
partnership?

Terms of dissolution

Dissolution of partnerships is
potentially problematic.
Setting out terms of
dissolution in the partnership
agreement can help
ameliorate these difficulties

Does the agreement define the circumstancg
which would warrant the dissolution of the
partnership?

Does the agreement ensure that the terms g
dissolution allow a sufficient time-span to
agree the division of assets and to cater for
any liabilities?

Does the agreement specify what will happe
if the partnership is dissolved in year?

Expulsion

Agreements may contain
expulsion clauses and may
allow for compulsory
retirement though these
options are unlikely to prove
to be straight-forward.

Does the contract set out grounds for
expulsion from the partnership?

Death, retirement

The agreement should
provide for what happens to
partnership on retirement or
death of a member.

Does the agreement include a declaration th
retirement of one partner will not dissolve th¢
partnership subsisting between those
remaining partners?

Does the agreement provide for what happe
to the partnershipOs assets (including
premises) and GMS/PMS contract on the
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Provision

Explanation

Check

death or retirement of a member?

Premises clauses

An agreement should take
practice premises into
consideration, especially
where one or more partners
owns and leases the premisg
to the partnership

Does the agreement carefully define the
occupation of the practice premises?

If the premises are owned by one or more of
the partners, does the agreement ensure the
they leave any remaining partnership has
sufficient time to find new premises or make
alternative arrangements?

Bank accounts

It is advisable to limit the
financial powers of
individual partners

Is there a clause to limit the expenditure a
single partner can authorise?

Is there some provision for signatories if
partners are on holiday leave?

Capital assets

Capital must be defined as
part of the agreement,
preferably in a separate dee(

Are there certain occasions where a partner
will be required to provide equipment at thei
own expense (eg a mobile phone or car)?
Are capital assets properly defined in the
partnership deed or in a separate deed?

Tax and account

All the partners are entitled t
have access to the books of
account without exception
and the partnership is
responsible for maintaining
proper books

Is one partner nominated to file the
Partnership Tax Return with the Inland
Revenue and does the agreement give themn
authority to receive details of all personal
expenses for completion of the return?

Is there any agreement for partners who inc
late filing penalties to indemnify the others?
Does the agreement set out details regardin
the production and location of accounts and
the entitlement of all partners to have acces
to the books of account and supporting
documentation without reception?

Does the agreement set out the requirement
for all partners to sign the annual accounts
once these have been approved? Is there a
provision that these accounts will be binding
unless an error is discovered within a
specified period?

Does the agreement set out details of the bg
account and accountants?

Does the agreement contain a warrant from
each partner that their expense claims will b
reasonable, accurate and complete and that
they will supply the accountant with all
relevant information?

Pensions

The agreement should outlin
the access to the NHS
pension scheme which will
cover most situations and
provides detailed regulations

Employer and employee

contributions are payable by

Practices should nominate one person to be
responsible for pensions

Consideration should be given to whether a
separate arrangement is required for non-Nk
income or any staff or partners excluded fror
NHS pension membership or who choose ng
to be NHS scheme members

Outstanding pension liabilities on dissolution
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Provision

Explanation

Check

the practice to the Pensions
Agency

including resignation, retirement or death of
partner, should be considered

Practices should consider the need for
specialist pension advice

Shortfalls should be considered D are they
payable by the practice or the individual?

Partnership income

The definition of partnership
income and the manner in
which it is distributed is a
matter for the partners to
agree

What are the rules on division of private
income?

Do seniority payments go to the relevant
partner?

Make sure that all streams of payment
available to the practice have been catered 1
in terms of division of profit.

Is it clear what will be treated as partnership
income and what will be treated as personal
income?

Is there any provision about who receives
insurance proceeds and who pays for locum
Does the agreement state that division of _
profit can be reassessed should partnersO
duties change?

Partnership expenses

Partners should decide how
expenses will be split

Ensure the agreement sets out how all
necessary expenses will be met.

Holidays, leave and
sabbaticals

It is very important to make
provisions to cover additional
costs of leave, to ensure
equality and prevent and
breach of statute

Are there provisions for sharing profit and
covering the cost of locums during leave?

Sickness and incapacity

The agreement should make
provisions for sickness and
incapacity

Will a locum be employed in the case of
sickness or incapacity?

Would a long period of absence give other
partners the right to terminate the memberst
of the sick partner?

Does the agreement contain a requirement t
have a medical examination after a period
incapacity?

Duties of partners

Partners may wish to
consider whether they wish
to limit the activities of each

partner.

Is there any restriction on the right of a partn
to take up other employment or committee
membership?
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Provision

Explanation

Check

Restrictions on authority| This is important to enable | ¥ Are the voting rights of partners restricted
and decision making smooth running of the while they are on leave?
practice. It may be wiseto | ¥ What are the duties of each partner?
insert an indemnity clause to| ¥ What are the limitations of the ability of each
protect partners. partnerOs decision to bind the others?
¥ Are there any indemnity clauses to protect
partners where one acts without authority?
¥ Is there proper insurance to cover such
indemnity?
¥ s there a list of decisions for which unanimit
is required eg for the admission of a new
partner?
Suspension The agreement should covell ¥ Does the agreement specify what will happe

suspension because
suspension does not always
prevent partners from
undertaking managerial
work. Also, PCO financial
assistance for employing
locums during suspension
may not cover the full cost
incurred by the practice.

if a partner is suspended in terms of
administrative responsibilities and
responsibilities for funding locum cover?
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